BEFORE THE STATE BOARD OF EQUALI ZATI ON
OF THE STATE OF CALI FORNI A

In the Matter of the Appeal of g
CREDI T BUREAU CENTRAL, | NC. )

For Appel | ant: R E Brown
Chai rman of the Board
Sout hern Dai sy Industries, Inc.

For Respondent: Jon Jensen
Counsel

OPI1 NI ON

This appeal is nade pursuant to section 25666
of the Revenue and Taxation Code fromthe action of the
Franchi se Tax Board on the protest of Credit Bureau
Central, Inc. against proposed assessnents of additional
franchise tax in the amounts of $812.17, $2,048.33 and
$458.44 for the incone years ended June 30, 1973, 1974,
and 1975, respectively.
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The issue for determi nation is whether appel-
| ant was engaged in a unitary business with its parent
and the parent's other subsidiaries. Hereinafter
appellant, its parent, and the other subsidiaries shall
be referred to as "the affiliated group."

Appel lant is a collection agency with three
offices in California. During the years In issue, it
was a whol | y-owned subsidiary of Daisy Corporation
(hereinafter referred to as "Daisy"), whose offices were
in Augusta, Georgia. Daisy was also the sole owner of
thirteen other subsidiaries engaged in the collection
field. Additionally, Daisy owned and operated three
whol esal e bakeries In Tennessee and South Carolina
during 1973 and 1974.

Al of Daisy's wholly-owned subsidiaries,
i ncludi ng appel l ant, were engaged in what appellant
describes as "collection agency type functions." Except
for its bakery operation, the only activity which Dai sy
conducted was the managenent of its subsidiaries engaged
in the collection agency business. Daisy's corporate
management set overall managenment policy for each of its
subsidiaries, as outlined by its board of directors, and
provi ded sales |evel, budget, and profit goals for each
menber of the affiliated group. Additionally, Daisy
closely supervised the inplementation of its policies by
t he subsidiaries.

Appellant and its affiliates all shared common
directors and officers with Daisy. Specifically, D ck
Brown served as Daisy's president, Robert Harkrider was
vi ce-president and treasurer, and Pe?gy Covert was
secretary. The sane three individuals held simlar
offices in each of the fourteen operating subsidiaries
and constituted three of the four nembers of the boards
of directors of each corporation formng part of the
affiliated group.

I nt erconpany accounts existed between Daisy
and each of its subsidiaries engaged in the collection
agency business. These accounts permtted Daisy to
withdraw profits fromits subsidiaries as well as to
charge them for management services. Wth the exception
of its bakery operation, Daisy's incone was derived from
these management fees, which were determned by appor-
tioning Daisy's expenses anobng the subsidiaries. in the
sane proportion as the total managenent services wth
whi ch each subsidiary had been provided.
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Dai sy, as previously' noted, engaged in no
collection activities of its own; those activities were
conducted by its operating subsidiaries. Daisy did,
however, provide services of noteworthy inportance to
its wholly-owned subsidiaries. It was largely respon-
sible for the preparation of their nmonthly financial
statenents and naintained an internal audit department
for their review Daisy was also apparently responsible
for preparing reports for its shareholders, in which it
i ndi cated the business prospects for the affiliated
group, for handling securities transactions affecting
the affiliated group, and for insuring conpliance with
regul atory requirements. Additionally, appellant has
i ndi cated that Daisy purchased insurance for its sub-
sidiaries and that 1t was directly responsible for the
recruitment and dismssal of high-level subsidiary
personnel . In other areas, the operations of the

affiliated group were not characterized by any degree
of centralization. The individual subsidiaries did not
exchange personnel or the debtor accounts which they
serviced; the affiliated group did not conduct central -
i zed advertising or solicit business as a whole; and
there is no evidence that Daisy put its financial
resources at the disposition of 1ts subsidiaries.

Dai sy, a publicly held corporation subject to-
the rules and regulations of the Securities and Exchange
Conmi ssion, enployed the accounting, firns of Ernst and
Ernst in 1973 and Phillips and Curtis in 1974 and 1975
to performyear-end audits and certify its annual finan-
cial statenents. Presumably, the sane accounting firns
prepared consolidated statements to be presented to
Dai sy's stockholders in its annual reports.

For the years in issue, appellant conputed
its California income by use of the separate accounting
met hod.  Respondent determi ned that appellant, Daisy,
and the other subsidiaries engaging in the collection
agency business were involved in a single unitar
business. It further determned that Daisy's bakery
operation Was not part of the unitary business.

However, despite anple tine to do so, appellant failed
to produce any records segregating Daisy's bakery opera-
tion fromthat of the affiliated group. Consequently,
respondent was unable to exclude it fromthe unitary
operation of the affiliated group for purposes of
calculating the proposed assessment here in issue.

~ Wen a taxpayer derives inconme from sources
both within and without California, it is required to
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measure its California franchise tax liability by its
net incone derived fromor attributable to sources
within this state., (Rev. & Tax. Code, § 25101.) If
the taxpayer is engaged in a unitary business with an
affiliated corporation or corporations, the anmount of
busi ness income attributable to California sources nust
be determ ned by applying an apﬁortionnﬁnt fornula to
the total incone derived from the conbined unitary
operations of the affiliated conpanies. (See Edison
California Stores, Inc. V. NbCoI%an, 30 cal.2d 472 [183
P.2d 18] (1947); John Deere v. Franchi se Tax
Board, 38 Cal.2d 214 [238 P.2d 5691 (1951), app. dism,
343 U.S. 939 [96 L.Ed. 1345] (1952).)

The California Supreme Court has deterni ned
that a unitary business is conclusively established by
the existence of: (1) unity of ownership; (2) unity of
operation as evidenced by central purchasing, advertis-
ing, accounting, and management divisions; and (3) unity
of use in a centralized executive force and general
system of operation. (Butler Bros. v. MColgan, 17 Cal.
2d 664 [111 p.2d 334] (1947), affd., 315 U S. 501 [86
L. Ed. 991] (1942).) The Suprene Court has also held
that a business is unitary when the operation of the
business W thin California contributes to, or is depen-
dent upon, the operation of the business outside the
st at e. (Edison California Stores, Inc. v. MColgan,
supra, 30 Cal.2d 4/2, 481l.) These principles have
been reaffirmed in later cases, (Superior Gil Cs.V.
Franchi se Tax Board, 60 Cal.2d 406 [3% Cal.Rptr.. Bi5,

P.2d : Honolulu G 1 Corp. v. Franchise Tax

Board, 60 Cal.2d 417 [34 Cal . Rptr. 557, 386 P.2d 40]
(1963).)

The existence of a unitary business may be
established if either the three unities or the contri-
bution or dependency test is satisfied. (dppeal f
F. W Wolwrth Co., Cal. St. Bd. of Equal., July 31,
19727; Appeal of Browni ng Manufacturing Co., et al., Cal.
St. Bd. of Equal., Sept. 14, 1972, Appeals of the
Anaconda Conpany, et al., Cal. St. Bd. of Equal., Ma
11, 1972.) Respondent concl uded that appellant and the
remai nder of the affiliated group were engaged in a
single unitary business under both of the above
described tests. In reaching that conclusion, respon-
dent relied princi?ally on the following factors: total
ownership of appellant and its affiliated subsidiaries
by their mutual parent, Daisy; an integrated executive
force which controlled the major policy decisions of the
affiliated group: the operation of simlar businesses by
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appel l ant and Daisy's other operating subsidiaries and

the sharing of know how between the subsidiaries; comon
Br of essi onal advisers: and centralized services provided

y the parent on behalf of its subsidiaries.

It is appellant's position that, in order for
respondent to prevail, it must be established that it
had direct unitary relationships with each of Daisy's
ot her subsidiaries. Appellant maintains that such a
showi ng has not been made and that it operated indepen-
dently from its affiliated subsidiaries. We have
resolved this issue adversely to the taxpayer in prior
appeals. (Appeal of Arkla Industries, Inc., Cal. St.
Bd. of Equal., Aug. 16, 1977; Appeal of Beecham, Inc.,
Cal. St. Bd. of Equal., March 2, 1977; Appeal of Grolier
Society, Inc., Cal. St. Bd. of Equal., Aug. 19, 1975;
Appeal of Monsanto Co., Cal. St. Bd. of Equal., Nov. 6,
1970.) 1t 1s unnecessary to find a direct unitary
relationship between aqpe“ant and its affiliated
subsidiaries; it fs sufficient that the unitary
relationship be indirect. (Edison California Stores,
Inc. v. McColgan, supra; Appeal of Arkla Industries,
Inc., supra.) In Edison California Stores, supra, the
California Supreme Court held that where a parent cor-
poration performed centralized managenent, purchasing,
advertising, and admnistrative services for its fifteen
selling subsidiaries |ocated throughout the United
States, a unitary business existed. It was readily
apparent in that case that there was no direct unitary
relationship between the California selling subsidiary
and the other selling subsidiaries |ocated throughout
the country. Nevertheless, the court found that they
were all part of the same unitary business. Accord-
ingly, respondent nust prevail if it is established that
appel lant's operations were unitary with the activities
of its parent, Daisy, and thereby indirectly unitary
wth its affiliated subsidiaries.

o Appel [ ant al so argues, in reliance on our
decisions in aAppeal of Lear Siegler, Inc., decided April
24, 1967, Appeal of Sinto, I'nc., decrded Cct. 27, 1964,
and Appeal “of Hghland Corp., decided May 20, 1959, that
the mere Tact that Darsy’s corporate managenent set
overal | management Bolicy for each of its subsidiaries
Is an insufficient basis upon which to rest a finding
that its operations were unitary with the remai nder of
the affiliated group. \Wile we agree wth appellant
that the above nmentioned cases may be cited for that
proposition, that is not the factual situation with
whi ch we have been presented. Rather, as we shall
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di scuss below, the facts of this appeal lead to the con-
cl usion that aPpeIIant was engaged In a unitary business
with its parent and affiliated subsidiaries under either
the three unities test or the contribution or dependency
test.

~ The ﬁresence of unity of ownership, a pre-
requisite to the existence of a unltarg busi ness under
either the three unities or the contribution or depen-
dency test, is not contested.

_ Appel | ant has readily acknow edged that _
Dai sy's board of directors set overall management policy
for each of its subsidiaries, including appellant, and
that it closely supervised the inplenentation of its
policies by the subsidiaries. Furthernore, it adnits
that there was present annng the affiliated group an
al most conpl etely |nte?rate executive force which was
responsi ble for centralized management of the entire
group of affiliated corporations.

‘The courts and this board have repeatedly held
that the integration of executive forces is an element
of exceeding Inportance and constitutes conpelling evi-
dence of a unitary business operation. (See, €.9.,
Chase Brass & Copper Co. v. Franchise Tax Board,, 10
Cal.App.3d 490 l%; Cal.Rptr. 2391, app. dism. and
cert. den., 400 U S. 961 [27 L.Ed. 2d 381) (1970);

Appeal of Golier Society, Inc., supra; @ppeal f_
Monsant o_Conpany, supra.) Ine degree of ~“integration of
The execufrve forces present in the instant appeal is
greater than that evident in any of the above cited
cases. The presence of interlocking officers and _
directors who made major policy decisions for the entire
affiliated group is sufficient  to show unity of use
( Appeal of e 0.Kk. FEarl Corporation, cal. st. Bd. of
Equar., April & 1977 Y LTkew Sse, tne centralized ser-
vices provided by paisy on behalf of its subsidiaries
are another factor indjcating unity. (Butler Bros.v.
McColgan, supra; Appea) of rbi son- W[ Ker Refractories
Company (on rehearing), Cal. St. Bd. of Equal., Feb. 15,
Y The providing of such centralized services is
sufficient to satisfy the operational unity requirenent
of the three unities test. .(éppeal of The O K. Earl
Corporation, supra.) Such indications Of @ unitary
DUSINESS operat ion are especially conpelling when, as in
this appeal, the taxpayer acknow edges the inportance of
the central direction provided by the integrated execu-
tive force and concedes that the parent did provide
centralized services of significant inportance to its
subsi diaries.
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~ Appellant has stated that all of Daisy's
subsidiaries were engaged in the collection agency
business. It asserts, however, that they were invol ved
in different areas of the collection field and that
there was no interdependence or interrelationship
between their separate operations. An exam nation of
appel lant's claimreveals that the distinctions it has
<attenpted to draw between the subsidiaries' business
operations are of mnimal significance. pel | ant has
failed to demonstrate that there is any substantive
difference between the operation of a collection agency
involved in general collection services and one which
performs such services for a public utility or another
whi ch uses conputerized letter witing and notice
mailing to facilitate its operations.

W have previously held that where nenbers of
an affiliated group share conmon officers and directors
whil e enPag!n in generally the same type of Dbusiness, a
reasonabl e inference can be drawn that the affiliated
group benefited fromthe exchange of significant infor-
mation. (Appeal of Maryland Cup Corporation, Cal. St.
Bd. of Equal., March 23, 1970; Appeal of Anchor Hocking
Glass Corporation, Cal. St. Bd. of Equal., Aug. 7,
1967.) 1IN VIEW of the simlarities evident in the
conduct of the subsidiaries' businesses and the high
degree of integration present in the executive forces
of the affiliated group, it is |nP033|bIe.tp avoi d the
inference that there was a nutually beneficial exchange
of information and know how anong these executives.

_ ~I'n nunerous prior cases the unitary features
evident in the operation of the affiliated group, when
viewed in the aggregate, have been found surficient to
satisfy the three unities test and, furthernore, to
demonstrate a degree of nutual dependency or contribu-
tion sufficient to conpel the conclusion that a unitary
busi ness existed. (See, e.g., Chase Brass s Copper Co.
v. Franchise Tax Board, supra; Appeal OI Maryland CUp
Corporafion, supra; Appeal of Harbison-V&Iker Refrac-
forres_Conmpany (on rehearln%%, supra, Appeal of The O K
EarT_Corporation, supra.) Respondent'§ dererm nation
That appelTant s engaged in a unitary business with its
Barent and affiliates s presunptively correct, and the
pur den of showi ng that such determnation is erroneous
I's upon appellant. (Appeal of John Deere Pl ow Co.
of |ine, Cal. St. Bd. of Equal., Dec. I3, 1961.%
Arthough appel | ant contends that, as a matter of ftact,
the operations of the affiliated group did not consti-
tute a single unitary business, it has not provided the

- 46 -



Appeal of Credit Bureau Central, Inc.

factual evidence needed to support its position. Thus
we mustconclude that appellant has failed to carry its
burden of proof.

Appel I ant has conpl ained that the amounts of
the proposed assessments are obviously in error because
they were cal cul ated byllnclud|ng Dai sy' s bakery opera-
tion in that of the affiliated group. " Respondent, as
noted earlier, determned that the bakery operation was
not a part of the unitary operation, but Included it i'n
the unitary business because appellant failed to provide
anK I nformation enablln% respondent to segregate the
bakery operation fromthe affiliated grouP. Respon-
dent'S determ nation cannot be successfully rebutted
when the taxpayer fails to present relevant evidence as
to the issue in dispute. Cf. Banks v. Commi ssioner,
322 r.2d 530 (8th Gr. 1963); Estaie of Albert Rand, 28
T.C. 1002 (1957).) When, as in this appeal, the tax-
payer has the needed information or has access to the
necessary evidence but does not produce it, he is not
In a position to conplain of adverse consequences.
(Stanl ey Rosenstein, 32 T.C 230 (1959); Appeal of
Henriefta Swmer, Cal. St. Bd. of Equal., Dec. 10,
19063, )

_ ~ For the reasons expressed above, respondent's
action in this matter will be sustained.
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ORDER

Pursuant to the views expressed in the opinion
of the board on file in this proceeding, and good cause
appearing therefor,

| T I'S HEREBY ORDERED, ADJUDGED AND DECREED

pursuant to section 25667 of the Revenue and Taxation
Code, that the action of the Franchise Tax Board on the
protest of Credit Bureau Central, Inc. against proposed
assessments of additional franchise tax i'n the anounts
of $812.17, $2,048.33 dnd $458.44 for the incone years
ended June 30, 1973, June 30, 1974, and June 30, 1975,
respectively, be and the same is hereby sustained.

Done at Sacramento, California, this 2nd day
of February , 1981, by the State Board of Equalization,
with Members Bennett, 'Nevins, Reilly and Dron, enburg present.

Ernest J. Dronenburg, Jr. , Chai rman
WIlliam M Bennett , Menber
Ri chard Nevins , Member
Coerge R Reilly . Menber

, Menber
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